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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.

TR I T TAILOT ST -
Revision application to Government of India:

(1)  ed SeaTe o STfa=a™, 1994 & &Ry oaq A SATT TT AT 3 I H G GIT
T SU-ETT 3 oI TF o Sianid G e et |iva, Ra weehrs, & W, ered
e, =l R, shrae € st e AT, 7% Reeft: 110001 T ST =1RT -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Fihance, Department of Revenue, 4t Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : -

@) TR wTer AT F o W iR g & e HISTIR AT o HILET & AT
R} ST & A WOSTIT & 9 & STo §T A1 o, AT {oe! AUSNIR AT HUSTK & =18 I8 et
rCaTY 3 el SIS Y AT St e 3 e g€ A

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

@ =R e T SEIET T AT R 3 ] (Frre ar ger ) Rata G aar wwer gy

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ' '

(=) SO IR it SUTET L7 & AT F [T ST SET Fiee T il T § of¥ TR Sy sy
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order is
passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 of the
Finance (No.2) Act, 1998.

(2) T SeuTed e (orften) ety 2001 & fRew 9 & siwia fAfRfde o= dear 58 &
< T ®, ST amaer & Wi srewr YT Retw & O 9 % acger-enesr wo ordfier s f S
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the
order sought to be appealed against is communicated and shall be accompanied by two copies
each of the 010 and Order-In-Appeal. It should also be accorpanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescrloed under SECtIOI‘l 35-EE of CEA, 1944, under
Major Head of Account.

(3) RIS e ¥ a1 SE} SOy A b I ST A7 S F 2T T 200/- I ST
T ST ST STgT Uy Toh ATE & S9TeT a1 ar 1000/- Y iy ST T STl

The revision application shall be accompanied by a'fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than
Rupees One Lac.

Fﬁm&ﬁ,éﬁﬁwmwwaﬂ%{wﬁvﬂﬂwﬁmw%ﬁmz-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) i STTae §[o orferfaad, 1944 i gy 35-0/35-3 ¥ sfavfa-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwfafE Tieee ¥ 91 orgETe ¥ arerrar Y sdfie, ardier ¥ AR § 9T oo, e
WWEWWW@@@%WWWM! SHETETE § 2nd e,
AT | A, ST, FMTeRANR, ergAerare-3800041 '

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CF'STAT) at 2floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. In case
of appeals other than as mentioned above para.

The appeal-to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied
against (one which at least should be accompanied by a fee of Rs.1 ,000/-, Rs.5,000/- and

3Rs~10‘(9 0/- Where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac

g
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and above 50 Lac respectively in the form of crossed bank draft in favour of Asstt. Reglstar ofa
branch of any nominate public sector bank of the place where the bench of any nominate public
sector bank of the place where thie berich of the Triljuhal is situated.

(3) af% 59 sIeq § &% G ST T THTILT BT § AT T4 ol QLT & o1 B HT 1A
S & T 3T ST =TRT 59 927 F g g o T Rt wdt w1 @ = ¥ forg gerfRefa
N ~ATATTEeRoT ST TR STHieT AT eI AR I e SfAaT [T ST 2l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner notwithstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =T O ATRNEE 1970 TUT SO @ ggET -1 F sfwta Maiia Y ogan Iw
memsrqw@ﬁ%?mﬁwﬁ%mqrﬁ%mﬁwwﬁw&6.50ﬂ%w
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One copy of application or 0.LO. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended. '

(5) =T A% gt wret B R wey ar Rt 6 A o s e B st § S
ST 09, a1 SeTa S e AaTene ST eI =ATaTieeaer (hraifaie) [, 1982 EREIRGE

Attention in invited to the rules- covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T UoF, FET TG o7 T YT el =rariawer (Reee) T id aTfie &
e e (Demand) Td €€ (Penalty) ST 10% & ST HAT ST(ad g1 et foh, SAferener™
94 STHT 10 HAUS 9T 31 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)
FEIT TeUTE Yo ST ALATH F Sfaia, Qﬂﬁﬁ@‘ﬂ%ﬁwﬁm (Duty Demanded)!

(1) €S (Section) 11D ¥ Tga Maifa TIf;

(2) foraT srera A HiRe &t wridr;
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For an appeal to be filed before the CESTAT 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a mandatory
condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act,
1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
1 amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(63(H) wmsr%ﬁmmﬁw%wawaﬁawmmwﬁaﬁaﬁﬁm%q
T g7 3 10% SFTATT X i STgt e qvs farfe g1 a9 70 10% ST I T T AL g

In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dlspute, or penalty, where

* Kk
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sTdfrg sIesr / ORDER-IN-APPEAL

M/s Bhavesh Enterprise, 74 G, Umiya Shopping Center, Near Classic Plaza
Highway, Mehsana Industrial Estate, Mehsana (hereinafter referred to as the
“appellant”) have filed the present appeal against Order-In-Original No. 175/AC/
DEM/MEH/ST/Bhavesh Enterprisé/2021~22, dated 31.03.2022/01.04.2022
(hereinafter referred to as the “mpugned crder”), issued by the Assistant
Commissioner, CGST & C.Ex,, Division - \/Iehsana,ACommissionera‘ce - Gandhinagar

(hereinafter referred to as the “adjudicating authority”) .

2. Briefly stated, the facts of the case are that thé appellant were holding Service
Tax Registration No. ACVPKO0364NST001 for providing taxable services. As per the
information received from the Income Tax department, discrepancies were
obsefved in the total income declared in Income Tax Returns/26AS, when compared
with Service Tax Returns of the appellant for the period F.Y. 2014-15. In order to
verify the said discrepancies as well as to ascertain the correct discharge of Service
Tax liabilities by the appellant during the F.Y. 2014-15, letter dated 19.06.2020 was
issued to them by e-mail by the depart_m'ent, The appellant failed to file any reply to
the query. It was also observed that the nature of services provided by the appellant
were covered under the definition of ‘Seirvice' as per Section 65B(44) of the Finance
Act, 1994, and their services were not covered under the ‘Negative List’ as per
Section 66D of the Finance Act, 1994. Further, their services were not exempted
vide the Mega Exemption Notification No. 25/2012-S.T., dated 20.06.2012 (as

amended).

3. | In the absence of any other available data for cross-verification, the Service
Tax liability of the appellant for the F.Y. 2014-15 was determined on the basis of
value of difference between ‘Sales of Services under Sales/Gross Recéipts from
Services (Value from ITR)’ as provided by the Income Tax department and the
‘Taxable Value’ shown in the Service Tax Returns for the relevant period as per

details below:

TABLE (Amount in Rs.)
EY. Taxable Taxable Differential Rate of - | Demand of
Value as Value Taxable Valueas | Service Tax Service
per Income| declaredin | perIncome Tax including Tax
" Taxdata | ST-3 Return ~_Data Cess
2014-15 | 45,94,690 42,66,062 3,28,628 12.36% 40,618 -

/;;T;?‘*W The appellant were issued Show Cause Notice vide F.No. 1V/16-13/TP1/P1/
'\

RERSEY

/"\‘Batc‘ 3C/2018- 19/Gr II, dated 25.06.2020, wherein it was proposed to:-




F.No.GAPPL/COM/STP/2369/2022

» Demand and recover Service Tax amount of Rs. 40,618/~ under the proviso to
Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of
the Finance Act, 1994 ; o

> Impose penalty under Section 77(2), 77C and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned

order wherein:-

» Demand of Service Tax amount of Rs. 40,618/- was confirmed under thé
proviso to Section 73 (1) of the Finance Act, 1994;

> Interest was ordered to be recovered ﬁnder section 75 of the Finance Act, 1994;

» Penalty amounting to Rs. 40,618/- was imposed under Section 78 of the
Finance Act, 1994 ; ‘

O > A penalty Rs. 10,000/~ under Section 77(2) of the Finance Act, 1994 was also

imposed. , , ,

> A penalty @ Rs.200/- per day till the date of compliance orvRs. 10,000/-,
whichever is higher under Section 77(1)(&) of the Finance Act, 1994 was also
imposed. . |

» Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved with the impugned order, the.appellant have filed this appeal
| wherein they, inter alia, contended as under:-

"> On the basis of ITR, the department has issued SCN. Letters/ informative notices
issued by the department were not received by them.

> SCN was issued based on presumptions without any verification and hence not
sustainable. The SCN is grossly wrong and incorrect. .

» The appellant have filed Income tax Return on 08.08.2015. Hence, it can be
concluded that department is very well aware about their details. They
promptly disclosed income or receipt in Income tax Return..

» Department has issued such notice with same structure, it is not just and proper
and against the principles of natural justice. It can be conclude that department
is raising su‘ch notice is kind of fishing vnovtice or creating roving inquiry.

» They havé filed the Service Tax Returns for the E.Y. 2014-15 for April,2014 -
| September,2014 on 16.10.2014 and for October,2014 - Mar_ch,2015 on
11.04.2015. They submitted the copies of ST-3 Returns. |
The learned adjudicating officer has raised the demand without Verificatibn of

service tax data.
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> The notice is totally time barred. Extended period of limitation is not applicable
in the present matter in terms of Section 73 of the Finance Act, 1994. In support
they relied upon the decision in case of M/s Cosmic Dye Chemical Vs Collector of
C.Ex, Bombay [1995(75) ELT 721 (SC)].

» They submitted the income detai_ls for the F.Y. 2014-15 as under :-

ST-3 Return Amount S.Tax Total

period (a) {b) {a+b)
April-September |- 20,23,901 2,51,154 22,74,055
October-March 22,42,161 2,77,132 25,19,293
: Total - 47,93,343
Value of Turnover as per 45,94,690

Profit & Loss account and ITR
. Difference 0

They further submitted that there is no such diffe_rence of value as pointed out
in the SCN. Their Profit and Loss Account value is including Service Tax whereas
value shown in the ST-3 Returns is basic value. The learned officer also never -
informed how the difference raised or even not stated the details in SCN and the
}1mpugned order. The learned officer has not considered the factual aspect as
well as detalls before passing the present order. There is no such difference in
income tax data and service tax data. Hence, there is no such difference and no
tax lj'abilities. They submitted copies of ITR, ST-3 Returns and Profit and Loss
Account, in support of their claim.

» They further contended that no penalty is imposable upon them as there was
no intention to evade tax. They relied upon the decision ’of Apex Court in case of

M/s Hindustan Steel Vs State of Orissa- 1978 ELT (J159).

7. Personal hearing in the matter was held on 18.05.2023. Shri Arpan Yagnik,
Chartered Accountant, appeared as authorized representative of the appellant. He

re-iterated the submissions made in the ap_peal memorandum.

8. I have gone through the facts of the case, Subtnissions made in the Appeal
Memorandum as well as submissions made at the time of personal hearing and the
materials available on the record. The issue-befo're me for decision is as to whether the
impugned order confirming the demand of Service Tax amounting to Rs. 40,618/~ ,
aldng with interest and penalty, in the facts and circumstances of the case, is legal and

proper or otherwise. The demand pertains to the F.Y. 2014-15.,

9. Itis observed that the appellant were registered with the department for providing

taxable services viz. Courier Agency Service. They were issued SCN on the basis of the

o ;téiql’é‘c jved from the Income Tax Department The appellant were called upon to
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submit documents/required. details of service§ provided during the F.Y. 2014-15.
However, the appellant failed to submit the required details. Therefore, the appellant
were issued SCN demanding Service Tax considering the income earned from providing
taxable services as declared in the Income Tax Returns. The adjudicating authority had
confirmed the demand of Service Tax, along with interest and penalty, ex-parte, vide

the impughed order.

9.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,
wherein it was directed that:

2. In this regard, the undersigned is directed to inform that CBIC vide
instructions dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST,
has directed the field formations that.while analysing ITR-TDS data received
from Income Tax, a reconciliation statement-has to be sought from the
taxpayer for the difference and whether the service income earned by them

O for the corresponding period is attributable to any of the negative list
services specified in Section 66D of the Finance Act, 1994 or exempt from
payment of Service Tax, due to any reason. It was further reiterated that
demand notices may not be issued indiscriminately based on the difference
between the ITR-TDS taxable value and the taxable value in Service Tax
Returns.

3. It is once again reiterated that instructions of the Board to issue show
cause notices based on the difference in I TR-TDS data and service tax returns
only after proper verification of facts may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee.”

O 9.2 However,vin the instant case, I find that no such exercise, as instructed by the
Board has been undertaken by the adjudicating authority, and the impugned order
has been issued only on the basis of the data received from the Income Tax
department. The appellant were admittedly registered with the department. _Further,
the appellant have claimed that there is no such difference of value as pointed out in
the show cause notice. In support of their claim, they have submitted copies of Income
tax Return and also Profit and Loss Account for the F.Y. 2014-15 alongwith
reconciliation of data. They have claimed that as there is no difference in the value
hence no tax liability is upon them. The fact of ST-3 Return filed by the appellant
alongwith the figures reported therein was required to be examined in the case,

which was not done. Therefore, I find that the impugned order has been passed

without followmg the directions issued by the CBIC. Further, the impugned order isa

non- speakmg order, hence, is not legally sustainable and is liable to be set aside on




F.No.GAPPL/COM/STP/2369/2022

16. I further find that at Para 15 of the impugned order, it has been recorded that
the opportunity of personal hearing was granted oﬁ 22.02.2022, 09.03.2022 and
31.03.2022 but the appellant had not appcayed for hearing. It has also been recorded
in the Para 14 that no reply has been.;\f‘iled. by the appellant in 4response to the SCN.

The adjudicating authority had, thereafter, decided the case ex-parte.

16.1 In terms of Section 33A (1) of the Central Excise Act, 1944, the adjudicating
authority shall give an opportuﬁity of being heard. In terms of sub-section (2) of
Section 334, the adjudicating authority may adjourn the case, if sufficient cause is
shown. In terms of the proviso.to Section 33A (2), no adjournment shall be grantéd
more than three Atimes. I find that in the instant case, three adjournments as
contemplated in Section 33A of the Central Excise Act, 1944 have not been granted to
the appellant. I find it relevant to refer to the judgment of the Hon'ble High Court of
Gujarat in the case of Regent Overseas Pvt, Ltd. Vs. UOI - 2017(6) GSTL 15 [Gizj]

wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing
three dates have’been fixed and absen'ce of the petitioners on those three
dates appears to have been considered as grant of three adjournments as
contemplated under the proviso to sub-section (2) of Section 334 of the
Act. In this regard it may be noted that sub-section (2) of Section 334 of
the Act provides for grant of not more than three adjournments, which
would envisage four dates of personal hearing and not three dates, as
mentioned in the notice for personal hearing. Therefore, even if by virtue of
the dates stated in the notice for persbnal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three adjournments

would mean, in all four dates of personal hearing."”

Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.

11. It is also observed that the appellant have contended that there is no such
difference of value as pointed out in the show cause notice. In support of their claim,
. they submitted copies of Income tax Return, ST-3 Returns and also Profit and Loss
Account for the F.Y. 2014-15 alongwith reconciliation of data. They claimed that as

there is no difference in the value hence no tax liabilities upon them.
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111 I find that the appellant have submitted?'thé copies of the Service Tax Returns
for the F.Y. 2014-15 for April, 2014 - September, 2014 filed on 16.10.2014 and for
October, 2014 - March,2015 filed on 11.04.2015. On going through the returns, it is
observed that the appellant have declared the taxable value and paid the appropriate

tax on the declared taxable value. Details under ST-3 Return for the said period are as

under:-
(Amount in Rs.)
ST-3 Return Amount S.Tax Total
‘ period [2014-15] (a) | ®) (a+h)
\ April-September 20,23,901 2,51,154 22,74,055
| October-March 22,42,161 2,77,132 25,19,293
| Total 47,93,343
l : Value of Turnover as per. . 45,94,690
'u @ Profit & Loss account and ITR
Difference 0

- The appellant have also submitted the Profit & Loss account for the F.Y. 2014-15
wherein value of Turnover has been declared as Rs. 45,94,690/-. The value
alongwith tax declared in the ST returns is Rs. 47,93,343/-. Therefore, it is apparent
that tax liabilities have already been discharged by the appellant for the relevant
period for which the department has alleged the taxable value declared in the ST-3
Return only of Rs. 42,66,062/-, which is the assessable valu'e excluding Service Tax.
It is observed that appellant have declared the taxable value in the Income Tax

O Return %RS. 45,94,690/- and Service Tax of Rs. 3,18,802/- as Indirect Expenses in
their Profit and Loss Account for the F.Y. 2014-15. I find that the department has
arrived the differential taxaEle Value} to the tune of Rs. 3,28,628/- in the notice 5
which is almost matching to Rs. 3,18,802/-, which the appellant have declared in
their Profit and Loss account. I find that the adjudicating authority has erroneously
arrived to the differential taxable value in the show cause notice and confirmed the
said demand without proper verification and jusfification. Therefore, I find that.the
impugned order suffers from legal infirmity and is not lawfully sustainable and is

liable to be set aside. |

11.2 It is further observed that Service Tax Returns for the first half of the FY.
2014-15, for April, 2014 - September, 2014, has been filed by the appellant on
16.10.2014 and the SCN was issued on 25.06.2020, after expiry of five years.
Thérefore, I find that the demand of Service Tax, for the first half of the F.Y. 2014-15

onfirmed vide the impugned order under proviso to Section 73 (1) of the Finance

t, 1994, is barred by limitation and is legally not sustainable. Hence, the same is
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%

hereby set aside on limitation ground. I also find that demand for the first half as
well as of second half of the FY. 2014-15 is also not sustainable on merit, as
discussed in the Para 11.1. Since the demand of service tax fails to sustain, the

question of interest and penalty does not arise. Hence, the same are also set aside. -

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed with consequential rélief, if any.

13, s T ek i E ardier s R e o & R st

The appeal filed by the appellant stands disposed of in above terms.

(Akhilesh Kumar)
Commissioner (Appeals)

(A]ay madr Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.

BY RPAD / SPEED POST

To, :

M/s Bhavesh Enterprlse

74 G, Umiya Shopping Center,
Near Classic Plaza Highway,
Mehsana Industrial Estate,
Mehsana, Gujarat.

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.
2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:
Gandhinagar.

4. The Superintendent (System), CGST Appeals, Ahmedabad. (for uploading the
O1A).
5. Guard File.
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